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DETAILED ACTION 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
12/1 1/2008 has been entered. 

The amendments to the claims filed 1 1/03/2008 have been entered. 
Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-3,5-9 and 13-14 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Robinson et al. (EP 247,774 A2), for the reasons set forth in the previous 
office action filed 07/30/2008. 

Applicant's arguments filed 1 1/03/2008 have been fully considered but they are 
not persuasive. 

Applicants assert that as now amended Robinson no longer reads on applicants 
claimed invention, since now the claims are drawn to a process of preparing a water 
and/or oil based personal care composition. 
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The examiner respectfully disagrees. As now amended applicants claims do read 
on a process to make a composition, however as noted in the previous office action the 
composition of Robinson and the process of making a composition are both within 
applicant's claimed scope. Applicants seem to assert that the recitation of "personal 
care" before composition precludes the Robinson reference, however it is noted by the 
examiner that this is an intended use type of limitation for the composition, when in fact 
the claims are drawn to a method of making a composition. Since the process to make 
the composition and the composition itself are the same Robinson anticipates 
applicant's claims. The subject matter of a properly construed claim is defined by the 
terms that limit its scope. It is this subject matter that must be examined. As a general 
matter, the grammar and intended meaning of terms used in a claim will dictate whether 
the language limits the claim scope. Language that suggests or makes optional but 
does not require steps to be performed or does not limit a claim to a particular structure 
does not limit the scope of a claim or claim limitation. Since the prior art teaches the 
same method of making the composition, it would be expected to be at least capable of 
performing the same intended use. 

Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 1-9 and 11-15 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Green et al. (US 6,365,656) in view of Cockcroft et al. (WO 02/40622) in view of 
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Lentini et al. (US 5,665,368), for the reasons set forth in the previous office actions filed 
01/11/2008 and 07/30/2008. 

Applicant's arguments filed 1 1/03/2008 have been fully considered but they are 
not persuasive. 

Applicants as before argue that there is a difference in the instant process and 
those of Green in that Green teaches reverse phase emulsion polymerization which is 
fundamentally different than their claimed process which is an emulsion polymerization 
and would lead to different polymers even if the same monomers were used. 

The relevance of this assertion is unclear. Firstly the examiner notes that the 
claims are now drawn to a method of making a composition not a method of making a 
polymer, thus whether or not a polymer is formed from a reverse or a standard emulsion 
polymerization technique would bear no weight if the polymers are within the same 
scope. For the reasons set forth previously the examiner believes the polymers taught 
by the combination of references above are within applicants claimed scope. Secondly 
as noted by the examiner previously applicants claimed emulsion polymerization 
technique involves combining monomers I and II in an aqueous phase which is then 
mixed with an oil phase and polymerized. Green specifically discloses at column 7 lines 
9-27 that the reverse phase emulsion is prepared by adding one aqueous ethylenically 
unsaturated monomer into a hydrophobic liquid with sufficient agitation to form a stable 
emulsion. Thus the procedure of Green teaches the same technique claimed by 
applicants in that it adds an aqueous solution containing the monomers to a 
hydrophobic phase which forms an emulsion. Furthermore Green specifically recites 
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that the monomer blend must be water soluble and the hydrophobic liquid must have 
substantially no solvating effect on the polymer. See col 5 lin 4-17. Applicants claims at 
least as currently amended do not preclude the method of Green. Lastly it is noted by 
the examiner that reverse phase polymerization is a form of emulsion polymerization, 
essentially it is a species within the genus of emulsion polymerization. The claims do 
not preclude a reverse phase emulsion polymerization since the phrase "emulsion 
polymerization" encompasses reverse phase emulsion polymerization. As evidence the 
examiner submits Principles of Polymerization, 3 rd ed., John Wiley and Sons, Inc., 
Odian pp. 352-353, which indicates that reverse phase emulsion polymerization is a 
form of emulsion polymerization. 

Claims 1-9 and 11-15 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Green et al. (US 6,365,656) in view of Robinson et al. (EP 247,774 A2), for the 
reasons set forth in the previous office action filed 07/30/2008. 

Applicant's arguments filed 1 1/03/2008 have been fully considered but they are 
not persuasive. 

Applicants assert that Robinson includes comparative examples that used 
acrylamide to make the cationic copolymers; thus applicants believe Robinson does not 
read on their invention because acrylamide is excluded from the claims. Applicants then 
assert that Robinson teaches polymers that are similar to their own and states they 
have inferior properties and thus directs one away from their own claimed invention. 
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Lastly applicants seem to assert that Green and Robinson are directed to divergent 
subject matter and thus would not be obvious to combine. 

The examiner respectfully disagrees. Regarding Robinson, the examples within 
Robinson were given solely for the purpose of illustration and were not to be construed 
as being limiting to their invention since many variations are possible without departing 
from the spirit and scope of the invention. Clearly Robinson teaches water-in-oil 
emulsions containing cationic water-soluble copolymers comprised of a nonionic 
monomers (including n-methylmethacrylamide) and cationic monomers (including 
dimethylaminoethylmethacrylate DMAE(M)A), both of these monomers are within 
applicants claimed scope for the non-ionic and cationic monomers respectfully. 
Regarding applicants assertion that the two references are too divergent to combine, it 
is noted by the examiner that Robinson was only used as a secondary reference for its 
disclosure that the exact type of copolymer claimed by applicants was already well 
known at the time of the invention. The polymers of Robinson only varied from Green 
very slightly in that the nonionic monomers of Green included acrylamide but not the 
specific acrylamide monomers claimed, which is why the reference was combined with 
Robinson who does disclose nonionic acrylamide monomers within applicants claimed 
scope. Thus the examiner concluded that since the references were at least related as 
compositions containing cationic polymers comprised of a non-ionic acrylamide and 
cationic quaternary ammoniums they would be obvious for one of ordinary skill in the art 
to combine and have a reasonable expectation of success. 
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Conclusion 

No claims are allowed. Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to James W. Rogers, Ph.D. 
whose telephone number is (571) 272-7838. The examiner can normally be reached on 
9:30-6:00, M-F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mike Hartley can be reached on (571) 272-0616. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

/Michael G. Hartley/ 

Supervisory Patent Examiner, Art Unit 1618 



